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I. EARLY RESERVATIONS ABOUT UNENUMERATED RIGHTS
While some may think that the Ninth Amendment was lost from the very beginning, others know better. In the first Congress, Representative James Madison invoked the Ninth Amendment in his famous speech opposing the constitutionality of the Bank of the United States. There he affirmed: "The latitude of interpretation required by the bill is condemned by the rule furnished by the Constitution itself." 5 As one authority for this "rule" of interpretation, Madison cited the Ninth Amendment:
The explanatory amendments proposed by Congress themselves, at least, would be good authority with them; all these renunciations of power proceeded on a rule of construction, excluding the latitude now contended for. . . . He read several of the articles proposed, remarking particularly on the 11th [the Ninth Amendment] and 12th [the Tenth Amendment], the former, as guarding against a latitude of interpretation; the latter, as excluding every source or power not within the Constitution itself. 6 Some ten years later, Virginia jurist and scholar St. George Tucker, offered a similar federal power-constraining construction of the Ninth Amendment:
All the powers of the federal government being either expressly enumerated, or necessary and proper to the execution of some enumerated power; and it being one of the rules of construction which sound reason has adopted; that, as exception strengthens the force of a law in cases not excepted, so enumeration weakens it, in cases not enumerated; it follows, as a regular consequence, that every power which concerns the right of the citizen, must be construed strictly, where it may operate to infringe or impair his liberty; and liberally, and for his benefit, where it may operate to his security and happiness, the avowed object of the constitution . . . . 7 This passage concerning the individual rights of citizens is immediately followed by and distinguished from Tucker's assertion of states rights:
[A]nd, in like manner, every power which has been carved out of the states, who, at the time of entering into the confederacy, were in full possession of all the rights of sovereignty, is in like manner to be construed strictly, wherever a different construction might derogate from the rights and powers, which by the latter of these articles; are expressly acknowledged to be reserved to them respectively. 8 This distinction between the individual and personal nature of the rights retained by the people, and the rights of states is also made explicit in another passage from Tucker: "As federal it is to be construed strictly, in all cases where the antecedent rights of a state may be drawn in question . . . ."
9 This sentence includes a footnote citing the Tenth (Twelfth) Amendment. The passage then continues:
[A]s a social compact it ought likewise to receive the same strict construction, wherever the right of personal liberty, of personal security, or of private property may become the subject of dispute; because every person whose liberty or property was thereby rendered subject to the new government, was antecedently a member of a civil society to whose regulations he had submitted himself, and under whose authority and protection he still remains, in all cases not expressly submitted to the new government. 10 This passage is followed by a footnote reference to the Ninth (Eleventh) and Tenth (Twelfth) Amendments.
Despite this original public meaning of the Ninth Amendment, courts have been reluctant to explicitly protect unenumerated rights. In Calder v. Bull, decided between Madison and Tucker's invocation of the Ninth Amendment, we see Justice Chase famously affirming the potential unconstitutionality of laws that violate unenumerated rights. His argument is worth reproducing at length:
I cannot subscribe to the omnipotence of a State Legislature, or that it is absolute and without control; although its authority should not be expressly restrained by the Constitution, or fundamental law, of the State. The people of the United States erected their Constitutions, or forms of government, to establish justice, to promote the general welfare, to secure the blessings of liberty; and to protect their persons and property from violence. The purposes for which men enter into society will determine the nature and terms of the social compact; and as they are the foundation of the legislative power, they will decide what are the proper objects of it: The nature, and ends of legislative power will limit the exercise of it. This fundamental principle flows from the very nature of our free Republican governments, that no man should be compelled to do what the laws do not require; nor to refrain from acts which the laws permit. There are acts which the Federal, or State, Legislature cannot do, without exceeding their authority. There are certain vital principles in our free Republican governments, which will determine and over-rule an apparent and flagrant abuse of legislative power; as to authorize manifest injustice by positive law; or to take away that security for personal liberty, or private property, for the protection whereof the government was established. An ACT of the Legislature (for I cannot call it a 8 Id. at 308 (emphasis added). 9 Id. at 151 (internal citation omitted). 10 
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Chase's view of unenumerated rights fits completely with that of Madison and Tucker, though this being an exercise of state power, the Ninth Amendment's affirmation of limited federal power was not pertinent to the question before the Court.
In contrast with Chase, we have Justice Iredell's almost-equallyfamous concurring opinion denying the legal force of unenumerated limits on legislative power:
If, then, a government, composed of Legislative, Executive and Judicial departments, were established, by a Constitution, which imposed no limits on the legislative power, the consequence would inevitably be, that whatever the legislative power chose to enact, would be lawfully enacted, and the judicial power could never interpose to pronounce it void. It is true, that some speculative jurists have held, that a legislative act against natural justice must, in itself, be void; but I cannot think that, under such a government, any Court of Justice would possess a power to declare it so.
. . . If, on the other hand, the Legislature of the Union, or the Legislature of any member of the Union, shall pass a law, within the general scope of their constitutional power, the Court cannot pronounce it to be void, merely because it is, in their judgment, contrary to the principles of natural justice. The ideas of natural justice are regulated by no fixed standard: the ablest and the purest men have differed upon the subject; and all that the Court could properly say, in such an event, would be, that the Legislature (possessed of an equal right of opinion) had passed an act which, in the opinion of the judges, was inconsistent with the abstract principles of natural justice. One or the other of these claims by Iredell cast him in a poor light. At the North Carolina convention, he could have been concealing his skepticism about the effectiveness of unenumerated rights in service of his opposition to a bill of rights that would expressly limit federal power. Or in Calder, he could have been concealing his belief that violations of unenumerated rights are usurpations in favor of assertions of state and federal legislative power. Of course, he could also have simply changed his mind.
It will not do to reconcile Iredell's apparent inconsistency by claiming he was speaking in Calder only of the propriety of judicial review, and that he could well have believed that legislative violations of unenumerated rights were usurpations, while maintaining it was not a matter for courts to resolve. While it is likely he did believe this, it would still not justify his earlier opposition to the very sorts of express restrictions on federal power that were being urged by AntiFederalists. The most charitable account of Iredell's opposition is that the Anti-Federalists themselves were more interested in defeating the Constitution than gaining a bill of rights, and Federalists like Iredell were more interested in securing ratification against AntiFederalist objections. Neither side cared much about a bill of rights.
Be this is as it may, it was Justice Iredell's stance on unenumerated limits on legislative power expressed in Calder, not Justice Chase's, that came to be the dominant treatment of unenumerated rights: that they were not a matter for judicial protection. I now turn to the issue of why.
II. THE POSITIVIST TURN
As reflected in Iredell's concurrence, early in our legal history judges made a decided turn away from natural rights as a basis of limiting legislative power and towards a positivist approach that enforced whatever laws did not violated express prohibitions. By "positivism," I simply mean that statutes enacted by popularly-elected legislatures are laws binding on judges, unless they violate an express prohibition in a popularly-enacted constitution. Persons holding such a view could well acknowledge the existence of natural rights by which the prudence or morality of laws could be assessed, while denying, as Iredell did, the pertinence of this inquiry to constitutional adjudication.
I do not intend to make a strong historical claim about how and why this shift took place. Such an inquiry would necessitate a far more extensive treatment of historical context than the evidence of linguistic usage that is required by original meaning originalism. That some such shift took place, however, is widely acknowledged. The positivist turn was manifested in at least two contexts.
The first was the embrace of Blackstone by American lawyers. This is evidenced by Iredell's concurrence itself, in which he cites Blackstone:
Sir William Blackstone, having put the strong case of an act of Parliament, which should authorise a man to try his own cause, explicitly adds, that even in that case, "there is no court that has power to defeat the intent of the Legislature, when couched in such evident and express words, as leave no doubt whether it was the intent of the Legislature, or no." 15 It is precisely because Iredell apparently accepts this background principle of legislative supremacy that he asserts the need for express prohibitions on legislative power "to guard against so great an evil" as complete legislative authority of the sort possessed by Parliament.
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Like the other founders, Wilson denied that "sovereignty" resides in the government as opposed to the people:
To the Constitution of the United States, the term SOVEREIGN, is totally unknown. There is but one place where it could have been used with propriety. But, even in that place it would not, perhaps, have comported with the delicacy of those, who ordained and established that Constitution. They might have announced themselves "SOVEREIGN" people of the United States: But serenely conscious of the fact, they avoided the ostentatious declaration.
only bound to consult, but sworn to observe; and, therefore, where there is an interference, being superior in obligation to the other, we must unquestionably obey that in preference. 22 So here, as in Calder, according to Iredell, the only restrictions on the powers of Congress that are to be enforced by the courts are those expressed in the Constitution.
The decided shift to Blackstonian theory in America was noted by Thomas Jefferson who commented in 1814:
I join in your reprobation of our merchants, priests, and lawyers, for their adherence to England and monarchy, in preference to their own country and its Constitution. . . . With the lawyers it is a new thing. They have, in the Mother country, been generally the firmest supporters of the free principles of their constitution. But there too they have changed. I ascribe much of this to the substitution of Blackstone for my Lord Coke, as an elementary work. In truth, Blackstone and Hume have made tories of all England, and are making tories of those young Americans whose native feelings of independence do not place them above the wily sophistries of a Hume or a Blackstone. These two books, but especially the former, have done more towards the suppression of the liberties of man, than all the million of men in arms of Bonaparte and the millions of human lives with the sacrifice of which he will stand loaded before the judgment seat of his Maker. I fear nothing for our liberty from the assaults of force; but I have seen and felt much, and fear more from English books, English prejudices, English manners, and the apes, the dupes, and designs among our professional crafts.
23
In his 1820 book condemning the reasoning of McCulloch v. Maryland, fellow Virginian John Taylor began by lambasting the growing use of the concept of "sovereignty" underlying Blackstonian positivism.
I do not know how it has happened, that this word has crept into our political dialect, unless it be that mankind prefer mystery to knowledge; and that governments love obscurity better than specification. . . .
Neither the declaration of independence, nor the federal constitution, nor the constitution of any single state, uses this equivocal and illimitable word. 24 Taylor explains why, in a system such as that of the United States, the concept of sovereignty is deeply confused:
The idea of investing servants with sovereignty, and that of investing ourselves with a sovereignty over other nations, were equally preposterous. Sovereignty implies superiority and subordination. It was therefore inapplicable to a case of equality, and more so to the subordinate power in 
Oct. 2006] WHO'S AFRAID OF UNENUMERATED RIGHTS? 9
reference to its creator. The word being rejected by our constitutions, cannot be correctly adopted for their construction; because, if this unanimous rejection arose from its unfitness for their design of defining and limiting powers, its interpolation by construction for the purpose of extending these same powers, would be an evident inconsistency. It would produce several very obvious contradictions in our political principles. It would transfer sovereignty from the people, (confining it to mean the right of self-government only,) to their own servants. It would invest governments and departments, invested with limited powers only, with unspecified powers. It would create many sovereignties, each having a right to determine the extent of its sovereignty by its own will. And if two sovereignties over the same subjects could never agree, it would propose for our consideration what was to be expected from an army of sovereignties. Our constitutions, therefore, wisely rejected this indefinite word as a traitor of civil rights, and endeavored to kill it dead by specifications and restrictions of power, that it might never again be used in political disquisitions.
25
Nevertheless, the notion that sovereignty resided in the state and federal legislatures took hold, as did the notion expressed by Iredell that the only restrictions on that power of which courts may take notice are those expressly stipulated in the Constitution. With this as a conceptual foundation, there is little or no room for unenumerated rights restricting the powers of the legislature.
The second manifestation of the positivist turn among the judiciary concerned the legality of slavery. As was poignantly described by Robert Cover in Justice Accused, 26 even abolition-inclined judges asserted the proposition that the positive law of Congress trumped any considerations of natural justice, as did the positive law of the Constitution itself. The divide between natural rights constraints on legislative power and a positivistic respect for legislative supremacy is wellillustrated by the lengthy and impassioned debate in the 1840s between radical abolitionists Lysander Spooner and Wendell Phillips.
While Spooner conceded that the positive law violating natural rights could be enforceable, he contended that constitutional meaning should not be construed as violating natural rights unless expressed with unmistakable clearness. Spooner based his approach to constitutional construction on John Marshall's maxim of statutory construction: "Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness to induce a court of justice to suppose a design to effect 1st, that no intention, in violation of natural justice and natural right . . . can be ascribed to the constitution, unless that intention be expressed in terms that are legally competent to express such an intention; and 2d, that no terms, except those that are plenary, express, explicit, distinct, unequivocal, and to which no other meaning can be given, are legally competent to authorize or sanction anything contrary to natural right. 28 As did St. George Tucker, Spooner contended that "all language must be construed 'strictly' in favor of natural right." 29 In essence, like Tucker, Spooner adopted what I have called, a "presumption of liberty."
In contrast, fellow abolitionist Wendell Phillips, a close ally of William Lloyd Garrison, hotly rejected Spooner's natural law approach in favor of a strongly majoritarian version of Austinian positivism:
There can be no more self-evident proposition, than that, in every Government, the majority must rule, and their will be uniformly obeyed. Now, if the majority enact a wicked law, and the Judge refuses to enforce it, which is to yield, the Judge, or the majority? Of course, the first. On any other supposition, Government is impossible. even where the Fugitive Slave Act went beyond the injunction of Article IV. Likewise, Phillips' vociferous argument that the Constitution was a "pro-slavery document" 34 -in the publication that initially provoked Spooner to write his book-was adopted in its entirety by Chief Justice Taney in Dred Scott.
Whether the felt need to uphold slavery to preserve the Union motivated the positivist turn in the judiciary, or whether that turn had previously been implanted by Blackstonian views of sovereignty accepted by Federalists in pursuit of broad national power, I do not know. According to Cover, the tragedy of all this was that opinions about the proper role of judges were still fluid enough going into the 1940s that a natural rights approach was still possible. 35 But judges instead took to positivism as their response to attacks on the injustice of slavery, and this view of the role of judges remains with us to this day, causing many to be hostile to the judicial protection of unenumerated rights.
III. THE UNCERTAINTY OF IDENTIFYING UNENUMERATED RIGHTS
In addition to the view of judging that stems from Blackstonian views of sovereignty and Austinian views of positivism, there is another reason why some are afraid of the judicial enforcement of unenumerated rights: they fear that the content of unenumerated rights is too uncertain and contestable to be enforced by courts. This concern too was expressed in Iredell's concurrence in Calder:
The ideas of natural justice are regulated by no fixed standard: the ablest and the purest men have differed upon the subject; and all that the Court could properly say, in such an event, would be, that the Legislature (possessed of an equal right of opinion) had passed an act which, in the opinion of the judges, was inconsistent with the abstract principles of natural justice.
36
I suspect that this, even more than concerns with sovereignty and a positivist conception of law, largely explains why the protection of unenumerated rights remains so controversial.
According to this concern, judges should do only what they are qualified to do and that is to enforce "the rule laid down." They have no particular expertise to identify fundamental rights, the content of which is not provided to them by an authoritative source. As Robert Bork put the matter: "[L]egal reasoning must begin with a body of 34 See WENDELL PHILLIPS, THE CONSTITUTION: A PRO-SLAVERY COMPACT: SELECTIONS FROM THE MADISON PAPERS, ETC. 3-7 (photo. reprint 1969) (N.Y. City, Am. Anti-Slavery Soc'y 1844) (summarizing the pro-slavery characteristics of the Constitution). 35 See generally COVER, supra note 26, at 8-30 (describing how the tradition of positivism created the foundation for the notion that judges should be will-less). 36 Calder v. Bull, 3 U.S. (3 Dall.) 386, 399 (1798) (Iredell, J., concurring). JOURNAL OF CONSTITUTIONAL LAW [Vol. 9:1 rules or principles or major premises that are independent of the judge's preferences." 37 The process of identifying the content of unenumerated rights appears to be indistinguishable as a practical matter from adopting a judge's personal preferences. As Justice Scalia wrote: "when one does not have a solid textual anchor or an established social norm from which to derive the general rule, its pronouncement appears uncomfortably like legislation."
38
It is a bit difficult to separate completely the uncertainty of unenumerated rights from the concepts of positivism or sovereignty. If the identification of unenumerated rights involves a choice unguided by the text of the Constitution, then why does this choice properly reside in the judiciary as opposed to the legislature? In other words, what gives courts the authority to enforce rights not specified in the text of the Constitution? As Robert Bork argued, if courts can simply reach the right results unconstrained or unguided by pre-existing law, then:
What can he say of a Court that does not share his politics or his morality? What can an admirer of the Warren Court say if the Supreme Court should become dominated by conservative activists? What can he say of the Taney Court's Dred Scott decision? He cannot say that the decision was the exercise of an illegitimate power because he has already conceded that power. There seems nothing he can say except that the Court is politically wrong and that he is morally justified in evading its rulings whenever he can and overthrowing it if possible in order to replace it with a body that will produce results he likes. In his view, the Court has no legitimacy as a legal institution.
39
He then offers this colorful challenge:
Why should the Court, a committee of nine lawyers, be the sole agent for overriding democratic outcomes? The man who prefers results to processes has no reason to say that the Court is more legitimate than any other institution capable of wielding power. If the Court will not agree with him, why not argue his case to some other group, say the Joint Chiefs of Staff, a body with a rather better means for enforcing its decisions? No answer exists.
40
But there is an answer, and it lies in what it is that makes a constitution legitimate, as well as in the original meaning of the text of the U.S. Constitution. 37 
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IV. THE IMPERATIVE OF UNENUMERATED RIGHTS I hope I have made plausible the claim that, while some personsperhaps even most-may be afraid of unenumerated rights for practical reasons, others are afraid for reasons pertaining to political sovereignty or the proper role of the judiciary. Even the practical objections, however, are not unrelated to matters of political authority and the legitimacy of judicial review. So, before addressing the practical concerns directly it is necessary first to consider why, to be legitimate, a legal system needs somehow to protect unenumerated rights. For only if one accepts the imperative of protecting unenumerated rights does one have a compelling motivation to confront and overcome the practical difficulties of identifying and enforcing unenumerated rights.
The root of the problem is democratic rule itself. As political philosopher Jeffrey Reiman has observed:
[T]here is nothing inherently legitimating about the electoral process. If anything, the electoral process is the problem, not the solution. . . .
[T]he policies that emerge from the electoral process will be imposed on the dissenting minority against its wishes. And then, rather than answering the question of legitimacy, this will raise the question with respect to those dissenters. Why are the exercises of power approved by the majority against the wishes of (and potentially prohibiting the desired actions of) the minority obligatory with respect to the minority? Why are such exercises of power not simply a matter of the majority tyrannizing the minority? 41 Reiman then points in the direction of an answer to these questions:
These questions not only point up the error of taking electoral accountability as an independent source of legitimacy, they also suggest that it is mistaken to think of electoral accountability and constitutional provisions as alternative sources of legitimacy. Rather, the Constitution with its provision limiting the majority's ability to exercise power is the answer to the question of why decisions voted by a majority are binding on the minority who disagree.
42
I would recast Reiman's point in terms of the rights retained by the people. A legal regime could be legitimate, and its commands binding, if those who are bound actually consented to its jurisdiction. Such is the case, I suggest, for all of us having consented to the rules of this conference, or of the University of Pennsylvania, so long as we remain here. But whatever you may think about the existence and import of such consent to governance, the U.S. Constitution-or any constitution for that matter-cannot claim the unanimous consent of 41 the governed. Its legitimacy, if legitimate it be, must derive from some other quality. Elsewhere, I have offered a possible alternative source of legitimacy. 43 If laws imposed on non-consenting persons are proper insofar as they do not violate their rights, then the affected persons cannot complain. And if these proper laws are also necessary to protect the rights of others, then the persons on whom they are imposed are duty-bound to obey these laws for the very same reason that they are bound to respect the rights of others. Rights, after all, entail correlative duties in others. Laws that are the means of protecting the rights of others may partake in these same duties. Or so it seems reasonable to contend.
In short, laws that respect the rights of those upon whom they are imposed and that are needed to protect the rights of others are binding regardless of whether they were consented to. On this account, a legal system is legitimate if it contains procedures that assure us that the laws enacted and enforced are of this rights-respecting and rightsprotecting nature. A constitution that lacks the unanimous consent of the people it governs could still be legitimate, therefore, if it includes procedures that respect and protect the rights retained by the people. This is not to say that judicial review of legislation to see if it violates these rights is warranted a priori. Any set of procedures that provides this assurance would be enough (although the more reliably rights are respected and protected, the more legitimate is a nonconsensual legal regime). For example, if one concludes that the bare fact that laws are enacted by popularly-elected representatives of those who are allowed to vote is enough to assure that these laws are rights-respecting and rights-protecting, there would be no need for judicial review to ensure a respect for either enumerated or unenumerated rights. But Reiman reminds us of what the founding generation learned to their dismay: there is no assurance that a majority will not violate the rights of the minority. For that matter, there is no assurance that elected representatives will not violate the rights of the majority. Indeed, there is also no assurance that majorities might not be stampeded into endorsing policies that violate their own rights, as they later come to regret.
So the founders decided to protect the rights retained by the people by adopting a number of formal constraints. They created a system that included, inter alia, a divided legislature, a presidential veto of legislation subject to override by a supermajority of both legis-
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lative chambers, and a federal government of limited and enumerated powers. They then put this whole complex system in writing and established an independent judiciary with lifetime tenure and the power to interpret and enforce its terms. To all of these structural features, they later added an express bill of rights either as "actual limitations" on the written delegated powers of Congress or "for greater caution." 44 To protect against any inference, that "by enumerating particular exceptions to the grant of power, it would disparage those rights which were not placed in that enumeration, and it might follow, by implication, that those rights which were not singled out, were intended to be assigned into the hands of the general government, and were consequently insecure," 45 the Ninth Amendment was added to the list of enumerated rights. Much later in our history, this structural arrangement was fundamentally altered by an additional written protection of the unenumerated rights retained by the people from infringement by their state governments in the form of the Privileges or Immunities Clause of the Fourteenth Amendment.
46
Once again, it does not automatically follow that judicial review to ensure that legislation does not infringe upon the rights retained by the people is absolutely necessary to protect the unenumerated rights, privileges, or immunities to which the Constitution expressly refers. Perhaps, even in the absence of judicial review, all these rights are sufficiently well protected by the political process to provide the assurance that nonconsensual legal regimes require to be legitimate. Or perhaps judicial review would cause more harm than good given the uncertainty surrounding the content of unenumerated rights. But if, as an empirical matter, one lacks faith in the reliability of the legislative process in protecting the rights of minorities, majorities, or mere individuals, and if one concludes that judicial protection of unenumerated rights can make things better rather than worse, then one would have the requisite will to enforce unenumerated rights, provided one had a practical way to do so.
In considering the practical difficulties with protecting unenumerated rights, one must also consider the serious practical difficulty of our current system of protecting only some, but not all unenumerated rights. Current Due Process Clause doctrine protects only those unenumerated rights that are deemed by the courts to be "funda- 
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[Vol. 9:1 mental" and leaves unprotected those rights that are deemed by the courts to be mere "liberty interests." This doctrine, then, requires an extra analytic step by courts. Not only must they identify what are the rights retained by the people, they must also make the additional contestable distinction between those rights that are fundamental and those that are not. If courts are incompetent to identify the background rights retained by the people, they surely seem incompetent squared in trying to distinguish which of these allegedly indefinite rights are more important than others. And what gives them the authority to make this sort of judgment? Moreover, courts now purport to make this distinction between fundamental rights and mere liberty interests by assessing whether a particular claim of right is "implicit in the concept of ordered liberty" or "deeply rooted in the nation's tradition and history." 47 I say "purport to do so" because the results of any such analysis depend entirely on how a court chooses to define the rights at issue. If you ask whether the rights to preserve one's life or to avoid needless pain and suffering are implicit in the concept of ordered liberty or deeply rooted in the nation's tradition and history you get one result. If you ask whether the same can be said about the right to smoke cannabis for medical purposes you get the opposite result.
Yet both formulations accurately describe the conduct at issue. They merely describe the conduct at two different levels of generality. Since both characterizations are descriptively accurate, but each leads to an opposite outcome, a court may usually reach any result it wishes merely by choosing one of these two accurate descriptions of the right being claimed. To a large extent, therefore, present doctrine leaves the matter of protecting "fundamental" rights entirely to the fiat of judges.
There are two obvious ways to avoid this serious practical problem: one can deny protection to all unenumerated rights, a stance that has never been accepted in our constitutional history, or one can protect all the rights retained by the people equally. While the latter alternative would necessitate the identification of these unenumerated rights, it would avoid the additional and highly contestable step of discriminating among these rights. Plus, as we shall see in the next section, once one realizes what judicial protection of rights really entails, the pressure to identify them with great specificity is greatly reduced.
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Once one accepts the imperative of protecting unenumerated rights to the legitimacy of a constitution, the only remaining obstacle is the practical one of how to do so given their contestable content. The key to overcoming this alleged difficulty is to realize the following: The underlying source of this fear has less to do with the impracticality of identifying unenumerated rights than it does the perceived consequences of doing so.
For example, if a right protected by the Constitution is "absolute"-that is, not subject to regulation of any kind-then the practical implications of protecting all but a handful of fundamental rights would be enormous. If all liberty was protected equally, regulation would cease and, with it, most government functions-even government functions clearly authorized by the U.S. Constitution. With this "absolute" notion of constitutional rights in mind, it is easy to see how some would fear enforcing any but a small handful of rights, whether enumerated or not. Those holding this conception of constitutional rights would want either to limit sharply the rights protected by the courts to those that are really "fundamental" or eliminate judicial rights protection altogether, trusting instead to the judgment of majoritarian decision making.
In other words, the stakes involved in determining the exact content of unenumerated rights is raised enormously if one believes that the consequences of judicially protecting such a right is so momentous. If, on the other hand, the "cost" of judicially protecting constitutional rights was much lower, then we could tolerate considerably more uncertainty in identifying unenumerated ones. Given this insight, it is worth noting that, for better or worse, we do not now protect even enumerated fundamental rights absolutely.
Take the rights of freedom of speech and assembly. Under current law, wrongful exercises of speech in the form of fraud and defamation are completely unprotected. 48 The "right" of freedom of speech does not even apply to these forms of verbal communication that we otherwise would call "speech." Prohibiting altogether this type of speech is considered completely unproblematic. Also under current First Amendment doctrine, the right of peaceable assembly can constitutionally be subject to reasonable time, place, and manner regulations of its exercise. 49 In order to protest legally in the streets, 48 See, e.g., LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 12-12, at 861 (2d ed. 1988) ("[L]ibelous speech was long regarded as a form of personal assault, and it was accordingly assumed that government could vindicate the individual's right to enjoyment of his good name, no less than his bodily integrity, without running afoul of the Constitution."). 49 See id. at 794 (discussing time, place, or manner regulation). JOURNAL OF CONSTITUTIONAL LAW [Vol. 9:1 for example, you can be required to obtain a parade permit. 50 Provided the scheme of regulation is not designed to unduly burden the exercise of this right, or especially burden some viewpoints or benefit others, it is entirely constitutional.
So what does it actually mean in practice to protect a right as "fundamental" and subject legislation affecting such a right to "strict scrutiny"? In the main, it means ensuring: (1) that only wrongful speech that violates the equal rights of others is prohibited; and (2) that the exercise of rightful speech is not unduly burdened. A legal restriction is an undue burden when it is either not needed to protect the liberties of others, such as the liberty to use the streets and parks unimpeded by protesters, or when it is used against the rights of some because of their views.
51
I realize that this summary greatly oversimplifies the complexity of laws regulating and banning speech and assembly, but does it not capture the heart of what our current approach is attempting to accomplish? Allow the "legitimate" exercise of these rights, and therefore exclude such wrongful acts as fraud and defamation, while mitigating the affect of these rights on the liberties of others by regulating the time, place and manner of their exercise.
Of course, this approach leaves much to be debated. Is pornography "wrongful" like fraud or defamation, or rightful and subject only to reasonable regulation? What constitutes an interference with the liberties of others sufficient to justify a regulation? Answers to these and other such questions are highly contextual and cannot be formulated in the abstract.
I ask you now to accept for the sake of argument this idealization of constitutional rights protection according to which wrongful acts (like fraud and defamation) can constitutionally be prohibited while rightful exercises of liberty can be regulated, provided that such regulation is warranted to protect the liberties of others. How might this approach reduce the fear of enforcing unenumerated rights?
Most obviously, by reducing the cost to governance of recognizing a right as judicially protected, such a scheme reduces the pressure to limit enforcement to just those liberties deemed by some to be fundamental. If all liberty may constitutionally be regulated, and only wrongful acts prohibited, then the recognition of a wide range of lib- . 51 See TRIBE, supra note 48, at 794 ("Government may be deemed to have 'abridged' speech . . . if on its face a governmental action is targeted at ideas or information that government seeks to suppress, or if a governmental action neutral on its face was motivated by . . . an intent to single out constitutionally protected speech for control or penalty.") (citations omitted).
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erties as constitutionally protected does not threaten all government regulation. The judicial protection of liberties of any and all kinds would require that two questions be asked about any particular law affecting liberty: First, if a law prohibits conduct, is that conduct wrongful in the sense that it violates the rights of others, as does murder, rape, robbery, etc? If so the prohibition is constitutional. If the conduct is not, in itself, necessarily rights-violating, then it may not be prohibited, but it may still be regulated.
Second, if the conduct is rightful, in the sense that it does not necessarily violate the rights of others, then is a regulation of its exercise needed to protect the rights of others from risks associated with its exercise? Think about driving regulations that permit, but regulate, the manner of operating motor vehicles. Such regulations would be permissible, provided they were not shown to unduly burden the right because the government disapproves of its exercise or because the restriction is unreasonable.
Relevant to the assessment of whether a regulation is unreasonable would be whether its adoption was promoted or influenced by interest groups or factions who either disapprove of the conduct as "immoral" (or some euphemism for immoral) or who wish to benefit economically by restricting its exercise by potential competitors. As examples of the former, think of those who think the automobile is the scourge of the earth, or who oppose eating meat. 52 As examples of the latter, think of local wine retailers lobbying for the prohibition of direct on-line sales by out-of-state wineries, or conventional beauticians lobbying for restrictions on hair-braiding shops.
So, if all liberty may be reasonably regulated and only wrongful acts that violate the rights of others can be prohibited, then the prospect of deeming any particular liberty to be constitutionally protected, while far from unproblematic, becomes much less scary. With any particular law, the judicial inquiry would shift from discerning the content of a particular unenumerated right to whether the regulation can be justified as necessary to protect the rights of others. If the law prohibits particular conduct altogether, the inquiry would be whether the prohibited acts necessarily or invariably violate the rights of others.
Would this put an end to all controversies or disputes concerning regulations? Of course not. Would it greatly increase the amount of litigation concerning the constitutionality of laws? Certainly it would, at least at first. Eventually, however, we could expect considerations of the wrongfulness of acts, or the necessity of regulations, to be in-JOURNAL OF CONSTITUTIONAL LAW [Vol. 9:1 ternalized by the law-making branches, which would greatly improve the chances of laws passing meaningful scrutiny, and reduce the success rate of challenges. I do not think it is unrealistic to hope for a return to the days when Congress actually debated in a serious manner whether a proposed enactment was within or without its constitutional powers as it did when considering the first national bank. 53 We see a glimmer of this where courts do protect such liberties as freedom of speech, press and assembly. While most legislators who consider these rights at all consider only whether the courts will uphold what they do, some actually reach their own independent conclusions on whether such acts really do interfere with these protected rights.
The approach I am recommending would still require courts to distinguish between rightful and wrongful conduct in order to uphold complete prohibitions of conduct, as opposed to regulations. Wrongful acts, as I have defined them, are those that inherently violate the rights of others. Some may reject this definition as overly restrictive. We can debate this another time. Others who accept the distinction, at least for the sake of argument, might still question the competency of courts to make such a distinction. But this is far less problematic than it may at first appear.
For one thing, courts would not have to start from scratch. We have a very long tradition of deeming some actions to be wrongful, such as murder, rape, robbery, burglary, theft-all the crimes I became a state court prosecutor to prosecute. While this tradition is not infallible, it is as good a baseline as any from which to depart. We must also remember that rightful activity is traditionally and routinely distinguished from wrongful activity by the law governing property, contracts and torts. So what is really being claimed is that, unless private conduct can be characterized as a trespass, tort, or breach of contract, it is privileged in the sense that it may only be regulated reasonably and not prohibited altogether. While some might claim that this proposal would require judges to be philosopher kings, it would be more accurate to view judges as accomplished first-year law students who know their private law subjects. of the Ninth Amendment mandates that unenumerated rights are to be treated no less well-neither denied or disparaged-than enumerated rights, and we have already seen how enumerated rights may be regulated, and wrongful acts prohibited. The original meaning of the Privileges or Immunities Clause of the Fourteenth Amendment creates the same mandate for laws enacted and enforced by state governments. The evidence I have examined elsewhere shows that by "rights . . . retained by the people" the Ninth Amendment meant natural liberty rights, while the "privileges" or "immunities" to which the Fourteenth Amendment refers includes these natural liberty rights and the additional positive individual rights contained in the Bill of Rights.
54
The original meaning of natural rights included all liberties, and was routinely summarized as the liberty to acquire, use, enjoy and dispose of property.
55
This would also include the property, Locke maintained, that persons have in their bodies.
56
In short, it is the right to use what is yours as you see fit or what today would be referred to as "liberty interests." This liberty is bounded by the equal liberties of others, so it is not liberty but license to violate the rights of others. While unquestionably capacious, this conception of rights excludes the right to demand things from others who have not themselves violated any rights-what today would be called "welfare rights." This is not to say, however, that the federal or state constitutions do not protect positive rights, because they do.
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Nor is it to deny that government may create welfare rights or "entitlements" schemes at its discretion. This is only to say that the unenumerated natural rights to which the Ninth and Fourteenth Amendment refer are liberty rights.
The principal difference between the scrutiny of state and federal laws lies not in these textual protections of unenumerated liberties, but in the nature of the justification that is properly offered on behalf of prohibitions and regulations. To be proper, the federal government must be pursuing an object listed in Article I, Section 8 (or in one of the amendments), while the states must be properly exercising their general police power. Elsewhere, I provide an approach to the 54 See RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION 53-86 (2004) (explaining this conclusion at length). 55 See id. at 257 (noting that some scholars view these rights as the appropriate formulation of natural rights). 56 59 and Christopher Tiedeman. 60 I cannot resist noting here, however, that the so-called police power is itself unenumerated, and the uncertainty of this nontextual power has not stopped it from being invoked by courts, and even by those who resist enforcing unenumerated rights because of their uncertain content. Why? Because of their views of "sovereignty" of course.
In the end, for those who respect the text of the Constitution, as well as its original meaning, the protection of unenumerated rights is simply not optional. To disregard the unenumerated rights provisions because they do not conform to one's conception of the Rule of Law is as objectionable as discarding the enumerated powers scheme because it does not conform to one's conception of Justice. Both approaches put one's own visions above that of the written Constitution. Some may even call this "judicial activism," though I continue to resist using that largely vacuous pejorative term. 61 In this essay, I hope I have shown why, whatever else might justify setting the text of the Constitution aside, it cannot be the claim that we should be afraid of the unenumerated rights to which that text refers.
